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Violence against Children

Introduction
Article 19 of the Convention on the Rights of the Child obliges States parties to take all appropriate administrative, legislative, social and educational measures to protect children from all forms of violence in all settings. Children’s rights to protection from violence are elaborated across the articles and principles of the Convention, its Optional Protocols, and in other human rights instruments.  The Outcome Document of the 2002 UN General Assembly Special Session on Children encouraged States “to adopt and enforce laws, and improve the implementation of policies and programs to protect children from all forms of violence, neglect, abuse and exploitation, whether at home, in school or other institutions, in the workplace, or in the community.” 

In 2006, the UN Secretary-General’s Study on Violence Against Children yielded detailed recommendations for States to address violence against children in particular settings: in the home and family; in schools and educational institutions; in care and justice systems; and in the community. The World Report on Violence against Children (adopted by Canada at the UN General Assembly in November, 2006) concludes that:

· a proportion of the violence inflicted on children is, in effect, sanctioned by governments and societies through inadequate legal protections and harmful norms and customs; 

·  children should never receive less protection than adults; 

·  all violence is preventable and none is justifiable; 

·  violence is a violation of children’s human rights; and

· States have the primary responsibility to provide protective systems and accountability mechanisms.

The UN Violence Study is the product of a consultative process involving nine regional consultations (one hosted by the Government of Canada in 2005), responses to a government questionnaire submitted directly to the Independent Expert, public submissions, and 14 expert thematic meetings on various aspects of the issue. In Canada alone, close to 100 organizations representing multidisciplinary perspectives and more than 300 young people participated in the Study process. 

This section of the report examines the status of children’s rights to protection from violence in Canada, with particular reference to relevant Concluding Observations of the UN Committee on the Rights of the Child under Canada’s second review (CRC/C/15/Add.215/Oct 2003), which recommended that Canada should work towards the removal of the legal authorization of “reasonable force” in disciplining children and explicitly prohibit all forms of violence against children across each setting (in the home, in schools and in any institution in which children are placed).

This section of the report does not detail the issues of violence experienced by Aboriginal children, who are disproportionately victims of many types of violence, nor does it detail an analysis of the sexual exploitation of children or the experience of violence in the child welfare system, as these are elaborated in other sections and reports (see sections XXX); and the alternative report submitted on Canada’s implementation of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography).

1. Violence in schools

We draw particular attention to protecting children from various forms of violence in schools, because children spend a lot of time in schools and other educational care-giving institutions; they also learn life-long patterns in these places.   States have responsibilities for preventing violence in these public places.  . Specifically, we focus on the issues of bullying among peers and the explicit prohibition of corporal punishment as a form of student discipline.  Legislation, policy and practice related to education is set by each of Canada’s ten provinces and three territories, while the federal government’s role influences the extent to which children are protected from violence through criminal law, investments in research and programs related to safety and bullying, and primary responsibility to protect the rights of children. 

Peer violence in schools

Bullying has garnered much attention over the past several years in Canada and worldwide among legislators, policymakers, researchers, educators and service providers.  PREV-Net has emerged as a leading Canadian centre for research, policy and programming in the prevention of violence including bullying, funded by the Government of Canada through Industry Canada’s centres of excellence program (although funding is tenuous). Research on the prevalence of bullying is certainly not in short supply.  Studies have shown that bullying is a serious issue that detrimentally affects more than 11% of Canadian children on a monthly basis
.  Such studies have described the occurrence of bullying as frequently as every seven minutes on the playground and every 25 minutes in the classroom
.  Vaillancourt et al.’s (2006) survey
 of 16,879 Canadian students in grades four to 12 reported that only 52% of students reported “always” feeling safe at school, and 15% reported never feeling safe. 

Canadian children have a higher rate of victimization than the international average in a number of areas
. UNICEF’s 2007 Report Card on child well-being found that Canada ranked 18 of 21 industrialized countries in the quality of children’s relationships with peers and family (with indicators of social, emotional and physical aspects). In another study, Canada ranked 26th and 27th out of 35 countries on students' reports of bullying and victimization, respectively
. Across all categories of bullying or victimization, Canada consistently ranked at or below the middle of the 36 countries that were studied. Moreover, according to the World Health Organization, Canada's position on the international stage across all age and gender categories has slipped relative to other countries.

Much of this research has narrowly focused on physical forms of aggression and bullying, with less attention to the more frequently occurring form of social aggression
. This paucity is problematic, considering evidence suggesting that social aggression is used far more often in Canadian schools than physical aggression.
 As one example, 18% of girls in grade 10 indicated that they were physically bullied compared to 75% who were socially bullied.
 

A recommendation from the UN Violence Study was to implement “anti-bullying policies and promote respect for all members of the school community”. In 2003, the Committee on the Rights of the Child recommended that Canada encourage “child participation in discussions about disciplinary measures.”

However, certain legislative and policy approaches to bullying have been taken that are inappropriate in the context of child development and inconsistent with children’s human rights. In 2009 Sharma and Vaillancourt found that 15% of Canada’s provinces and territories address bullying in legislation governing children’s conduct in schools. The study reviewed the Safe Schools Acts and Education Acts authored by provincial/territorial departments of education and found that two provinces, Manitoba and Ontario, explicitly refer to bullying as prohibited behavior in their legislation. Furthermore, they found Manitoba and Ontario to be the only two Canadian Ministries of Education that make specific references to behaviours constituting social aggression in their Codes of Conduct
.   

However, it should be noted that some of the more punitive consequences, such as suspension, for bullying behaviours (whether mandated by law or by local school board policy) are viewed by many to be potentially in conflict with children’s rights to education and to express their views and participate in decisions affecting them. There is also evidence that such measures fail to account for important developmental issues. Suspension, for example, may do little to prevent bullying in the long term and may do even less to promote positive social behaviours
. Responses to bullying must deal not only with children as victims, but also children as perpetrators; a rights based approach addresses not only the legal framework of protection but also the spectrum of preventive and developmentally appropriate measures to reduce bullying. For example, Ontario’s Safe Schools Strategy encourages school boards to form partnerships with community agencies to support positive student behaviours. Furthermore, the voice of Canadian children is consistent with such criticism, insofar as children believe that suspension policies are ineffective, fail to address the root causes of bullying, simply encourage bullying behaviours to be displaced from one jurisdiction to another, and can inappropriately punish non-violent children
. Such punitive measures rarely have adequate measures of recourse, such as an impartial hearing or complaints mechanism that adequately accounts for the views of the children concerned. The rise of the “bullying industry” of school and community intervention programs in Canada is largely uninformed by the views of children, yielding a variety of interventions with little evaluative review despite the considerable investment by governments, school boards and funders.  Educators, youth programs and mental health practitioners across Canada are faced with a confusing array of violence and bullying prevention programs, many based on questionable theoretical and empirical concepts and practices. PREV-Net introduced an initiative in 2009 to create a compendium of such programs and evaluate them.

In Ontario, Policy/Program Memorandum No. 145 supplements the Safe Schools Act requiring school boards to address progressive discipline and promote positive student behaviour. Progressive discipline is a whole-school approach that uses a continuum of interventions, supports and consequences to address harmful student behaviour and builds on strategies that promote positive behaviours. Disciplinary measures are applied in a framework that is corrective and supportive rather than solely punitive. Ongoing interventions ideally sustain and promote positive behaviour and address underlying causes of harmful behaviour, including volunteer service to the school community, conflict mediation, peer mentoring and counselling. Manitoba’s regular program of training educators that focuses on positive behaviour management is a good complement to rights-consistent school policy and should be expanded in other jurisdictions.

In 2003, the Committee recommended to Canada that it “encourage child participation in discussions about disciplinary measures” and that “children be provided with the opportunity to be heard in judicial and administrative proceedings.” In Ontario, the provincial Ministry of Education has mandated all school boards to establish a Code of Conduct (referencing provincial standards) and school principals to consult with students in discussing disciplinary measures and developing and reviewing Codes of Conduct; a similar consultative process operates in British Columbia. It is encouraged in Prince Edward Island. This kind of process should be expanded as a matter of policy to all schools in all jurisdictions where it remains optional. In Ontario, the Education Act was amended to establish students’ right to be present and speak on their own behalf at appeal hearings for suspension and expulsion. It recommends that complete and timely information is given to students and parents about the appeals process about discipline processes, appeal procedures, timelines, roles, rights, responsibilities and availability of alternative programs. However, in some provinces school complaint processes establish rights of representation only for parents, not students. All provincial jurisdictions should strengthen their complaint processes related to disciplinary measures to ensure a fair and full representation of the views of all children regardless of age, protecting their rights to an education; to be safe; to discipline consistent with human dignity; and to optimal physical, social and emotional development - for all children (regardless of age) and applying to the conduct of all adults in the school system. New Brunswick’s revised 2004 Policy for the Protection of Pupils (linked to new mandatory reporting requirements in its Education Act) is a good model. A 2010 Supreme Court ruling mandated that human rights tribunals including those that apply to schools incorporate the Charter of Rights and Freedoms as well as relevant legislation in rendering decisions: this should also include use of the Convention on the Rights of the Child, with training and support provided to tribunals to effectively use these instruments.
In addition to Manitoba and Ontario’s inclusion of bullying in their Safe Schools/Education Acts, some municipalities have adopted legislation to punish bullying. In 2003, the city of Edmonton in Alberta passed the first known bullying bylaw in Canada, which makes bullying a minor (a child under 18 years of age) an offence punishable by a $250 fine. More recently, the Department of the Prevention of Family Violence and Bullying, in the Ministry of Alberta Children and Youth Services, conducted a review of bullying bylaws across the province.  Their results indicated that, in total, nine districts have adopted bylaws pertinent to bullying.  Four out of these nine municipalities have distinct bylaws that specifically penalize bullying, while the remaining five have general public conduct bylaws, within which application to bullying behaviours can be inferred. While these efforts to protect children from violence are well intended, they in effect constitute status offences that punish child perpetrators, adopting a punitive rather than developmentally appropriate, rights-based approach to reducing bullying.   

Similarly, a federal private member’s bill proposed in 2009 (C-355, Cyberbullying) that would amend the Criminal Code to explicitly define cyberbullying as an offence is largely tantamount to a status offence. Although adults do bully and harass children using digital technologies, Bill C-355 would have the likely effect of prosecuting children for cyberbullying other children and adults, rather than a more comprehensive focus on adult behaviours of cyberstalking and cyberharrassment. Furthermore, the language of the bill is worryingly broad: 

"(3) Every one who, without lawful excuse and with intent to harass any person, makes or causes to be made repeated telephone calls or sends repeated electronic messages to that person is guilty of an offence punishable on summary conviction."

While the Internet and other forms of electronic technology have expanded bullying beyond the school and playground (studies suggest 25% of Canadian children who use the Internet receive hateful e-mails, for example), legislative measures must protect and advance the rights of children, and should be developed with a comprehensive child impact assessment process that includes the views of children. Legislative measures to protect some children by prosecuting others must be balanced with expanded investment in preventive and rehabilitative programs based on evaluative evidence. Existing legislation can already address cyberbullying where it is appropriate to engage the criminal justice system. 

A somewhat more balanced, developmentally appropriate approach to address violence perpetrated through the Internet is exemplified by Ontario’s amendment to the provincial Safe School Act in 2007; it explicitly includes cyberbullying as unacceptable conduct. Notwithstanding concerns about the legislative reach of schools over the actions of children, addressing cyberbullying in this manner calls into play a variety of preventive and rehabilitative measures that are generally more appropriate than the application of criminal law to stem bullying, including cyberbullying. Safe Schools Acts, when based on strong social science evidence and a rights-based approach, include education and counseling for teachers and students – victims and bullies – as well as appropriate sanctions for those who bully.

A consultation among young people as part of Canada’s contribution to the UN Violence Study
 confirmed researchers’ findings that appropriate adult responses to bullying are one of the most significant means of curbing bullying. Teachers and parents are perceived by many children to ignore observed and reported bullying behaviour, which facilitates and even escalates continued bullying and further diminishes reporting by child victims. Many adults do not perceive bullying to be harmful and a violation of children’s rights, and instead tolerate it as a customary practice. In turn, children themselves may not recognize that they are being victimized and violated, and blame themselves for the problem. The result is that bullying is silenced and becomes normalized. 

This perspective is shared by the Standing Senate Committee on Human Rights in their report, Children: the Silenced Citizens: Effective Implementation of Canada’s International Obligations with Respect to the Rights of Children (2007), which calls for a national strategy to combat bullying in all its manifestations.  According to their recommendations, such a strategy should include a national education campaign to educate children, teachers and parents to promote conflict resolution and effective intervention strategies. 

Physical discipline and use of force in schools

A second important approach to protecting children from violence in schools is the prohibition of corporal punishment or physical discipline within school settings. The Convention on the Rights of the Child requires States to protect children from “all forms of physical or mental violence” while in the care of parents or others (Article 19). It requires discipline in schools to “be administered in a manner consistent with the child’s human dignity” (Article 28). Children must never be subjected to “degrading treatment or punishment” (Article 37). In 2003, the Committee on the Rights of the Child recommended that Canada take “appropriate legislative measures to forbid the use of any form of corporal punishment in schools”.  

In 2003, the Supreme Court of Canada heard a challenge to the constitutionality of section 43 of the Criminal Code, which permitted use of force for disciplining children by parents and persons standing in the place of parents (including teachers, in loco parentis). The Supreme Court upheld the constitutionality of s. 43 as a defence for the use of force against children, but limited its application to exclude teachers. Since then, most provinces have formally and explicitly prohibited corporal punishment in their Education Acts to support the policies in practice in most school boards; the most recent was Ontario in 2009.  However, Alberta and Manitoba indicated in 2008 that there are no plans to amend provincial legislation to do so.  Instead, they consider the Supreme Court of Canada’s decision to uphold s. 43 of the Criminal Code and individual school policies as adequate measures.  Although these provinces may rely on the Criminal Code and the policies of individual school districts to regulate discipline in schools, a specific prohibition would provide full legal protection for children, offer clear guidance to school personnel and fulfill Canada’s obligations under the Convention.  Supplementing the need for explicit prohibition of physical discipline in provincial education legislation, the Joint Statement on Physical Discipline of Children and Youth, a Canadian body of research, has been endorsed by a number of English and French, public and Catholic school boards and the ministries of education in eight provinces and two territories as of January, 2010.

There are some concerns about recent measures in some school boards and in some schools to introduce police into secondary schools. These police officers are selected and trained to work primarily as social supports for young people, and benefits have been suggested (without the opportunity for a longer term evaluation) in reducing incidences of peer violence in schools. However, isolated cases of the police officers using force against students have raised concerns about the need to continue to evaluate this practice and potentially improve the training of these officers.  

A recommendation of the UN Violence Study to “ensure that curricula, teaching processes and other practices are in full conformity with the provisions and principles of the Convention on the Rights of the Child, free from references actively or passively promoting violence and discrimination in any of its manifestations” and prohibiting all forms of physical discipline could be further advanced with the adoption of the Rights Respecting School model in Canada. The first school to adopt a UNICEF model for Rights Respecting Schools is in Port Coquitlam, British Columbia, as part of an initiative stewarded by the local school board. In the Rights Respecting School model, students, teachers and school administrators pursue standards to bring teaching practices, child participation and school governance into conformity with the Convention. In a whole school environment, the promotion of respect for all members of the school community complements programs to prevent and reduce violence. This model should be supported and adopted as widely as possible to promote rights respecting attitudes and behaviours, and reduce incidences of violence against children.  

Recommendations:

· In Alberta and Manitoba, expressly prohibit corporal punishment in provincial Education Acts.

· In every province, review and revise Safe Schools strategies and legislation to prioritize the best interests of children, requiring all school boards and schools to promote progressive discipline, and to institute regular training of educators in positive, rights-respecting behaviour management. 

· In every province, mandate all school boards to establish a Code of Conduct (referencing provincial standards) and school principals to consult with students in discussing disciplinary measures and developing and reviewing Codes of Conduct.
· Institute in every provincial education ministry and school board a Children’s Ombudsperson and an independent hearing/complaints process to provide children of all ages with the opportunity to be heard in all school-related administrative proceedings affecting them. 

· Review and evaluate school and community bullying, violence prevention and related intervention programs, taking into account the views of children, and promote investment in demonstrated effective interventions by governments, school boards and funders. 

· Ensure that any legislative measures intended to protect children from peer violence protect and advance the rights of children, and are developed with a comprehensive child impact assessment process that includes the views of children. Legislative measures to protect some children by prosecuting others must be balanced with expanded investment in preventive and rehabilitative programs based on evaluative evidence. No legislative reforms should introduce what are in effect status offences related to age. 

· Invest in a national education campaign to educate children, teachers and parents to promote conflict resolution and effective intervention strategies, with adults taking appropriate and responsible roles in a culture of caring and respect for children’s rights. 

· In every province and school board, explore the potential for adopting or adapting the Rights Respecting School model to bring teaching practices, child participation and school governance into conformity with the Convention, to promote rights respecting attitudes and behaviours and reduce incidences of violence against children.  

2. Violence in juvenile justice  

Note:  The general status of children’s rights in the juvenile justice system is analyzed in a separate section and background report (See   _________). This section deals specifically with the issue of violence within the juvenile justice system.

Violence during detention and incarceration

Violence against children in apprehension and in justice institutions during pretrial detention and secure custody sentences is a concern in Canada. As the UN Violence Study highlighted, adequate government regulation and oversight are important tools to prevent children’s victimization in State institutions. This is especially important considering Canada has one of the highest rates of children in detention centres among industrialized countries, despite a recent decline. In 2003-2004, more than 17,000 children were in the criminal justice system
 with a particular concentration of Aboriginal and other minority children, and children who have been victims of violence in their homes and on the street. 

To protect incarcerated children from the use of force including physical discipline and restraint, provinces have a variety of policy approaches. However, provincial child advocates have variously raised concerns about the use of such violent measures as chemical restraints and other applications of discipline and restraint that have resulted in child injury and death. The death of 19 year old Ashley Smith serving a prison sentence in a federal secure custody facility for women in Ontario is illustrative of the experiences of some girls and boys involved in the youth criminal justice system, particularly those experiencing mental illness and severe behaviour disorders. Throughout her engagement with the system, Ashley was progressively subjected to long periods of segregation and isolation with little or no caring human contact, counseling or support, subject to the use of restraining devices such as shackles and restrictive belts (WRAP), oleoresin capsicum (Pepper Spray) and electronic control devices (Tasers). Her case, studied in detail by the New Brunswick Ombudsman and Child and Youth Advocate
, underlines the paucity of appropriate, integrated services for children with mental illnesses and in conflict with the law provided by the departments of Public Safety, Social Development, Health, Education and Justice, and the lack of adequate guidelines and training for custodial staff.  The recommendations for improved child protection and development include custodial children’s access to mental health services and education; the pressing need to increase residential capacity, recruiting, training and retention of custodial staff; the establishment of specialized residential facilities for children with mental health illnesses as an alternative to prison; the prohibition of the use of control devices such as tasers and the rethinking of punitive interventions such as seclusion.   

Use of Tasers by police forces and Children’s Rights

The use of conductive energy weapons (CEW) or tasers in applying force to physically restrain a child during arrest and in detention has been the cause of death and injury to children in Canada. Current policy governing the actions of police forces allows for such use of force on children. Police guidelines across the country (there are 170 police forces that set their own policies in addition to that of the Royal Canadian Mounted Police) have allowed a broad use of tasers, permitting their use on any person who is “resistant” rather than as a method of last resort, and without any age consideration. 

The Royal Canadian Mounted Police (RCMP) alone has used tasers on children 16 and younger 90 times over the past 7 years. Tasers have been used on 14 and 15 year olds already in custody and restrained; one while handcuffed and another in a prison cell (as punishment for refusing to stop peeling paint off the wall). Several provincial child advocates have denounced the use of tasers against young people in detention, including in adult prisons and on children with severe mental illness.  In 2009, the RCMP revised its operation manual on the use of tasers to limit their use to response to a threat to a policy officer or to public safety, from the broader application for resistant behaviour. RCMP training is to assess the “totality” of a situation in deciding if a taser will be used, but this assessment does not include any consideration of the age of the individual involved. 

The Commission for Public Complaints against the RCMP has continued to raise systemic concerns about the national force’s use of tasers, and concerns have been raised by the House of Commons Public Safety Committee including the lack of limitations, guidelines or specific policy on their use against children.  The federal Ministry of Public Safety and Emergency Preparedness should invest in independent research and subsequently set uniform policy to limit or prohibit the use of tasers on children, supplemented with training police officers and corrections workers to give consideration to a child’s status in developing and applying de-escalation techniques. Training needs to include a better understanding of the behaviours of children with mental illness, autism, and disability. Generally, policy guidelines on restraint and use of force against children in arrest and detention as distinct from adults should be developed for all jurisdictions according to national standards.

With the exceptions of Prince Edward Island, the Northwest Territories and Nunavut, all provinces and territories have child advocates, offices of the legislature or government, to promote the rights of children in the welfare and justice systems (in State care). However, to be more effective, they must each be independent and meaningfully empowered to protect the rights and interests of all children, and established in the three jurisdictions where none exist. Given that the majority of children in the welfare and justice systems enter into them as victims of violence, a broader mandate for the promotion of the rights of all children would help ensure that effective preventive measures can reduce the number of children who enter these systems. The powers of the child advocates should be extended in all jurisdictions to minimally review all proposed legislation to ensure it respects children’s rights; review, audit, investigate and report on any matter related to any government or other public services affecting children whether or not a request or complaint is made; recommend changes to policies, practices, processes, guidelines, regulations and laws in the best interests of children; examine systemic as well as individual or case issues related to government and other public policies, legislation and services;  respond to referrals and requests for involvement and assistance; and have unrestricted access to children outside their homes and to information relevant to investigations. At the federal level, an independent Children’s Commissioner should be established to collaborate with provincial child advocates and promote federal actions to protect and provide for children’s rights, in response to both a 2003 Concluding Observation of the Committee and a 2007 Senate recommendation
.

Recommendations:

· Apply child impact assessments to all proposed legislation, including juvenile justice, to ensure that fundamental principles of justice and international standards are applied so that children under 18 are treated differently than adults, recognizing their rights, evolving capacities and developmental vulnerabilities.

· Place a moratorium on the use of tasers on children until independent research is available on their safety as an alternative to other means to restrain a child in danger to herself or others. The federal Ministry of Public Safety and Emergency Preparedness should invest in independent research and subsequently set uniform policy to limit or prohibit the use of tasers on children, supplemented with training police officers and corrections workers to give priority to the best interests of children in developing and applying de-escalation techniques and better understanding of the behaviours of children with mental illness and disability. 

· Develop policy guidelines on restraint and use of force against children in arrest and detention as distinct from adults for all law enforcement jurisdictions (police) and for all secure custody facilities (staff) according to national standards, with adequate training.

· Strengthen the role of provincial child advocates through legislation that broadens their mandate according to domestic and international best practices for independent human rights institutions. 

3. Violence in the home

“When parents do so much [physical violence], kids will end up being violent.”

Children consulted for Seen, Heard & Believed: What Youth Say about Violence, 2006 (UNICEF Canada, Cape Breton University Centre for Children’s Rights, Canadian Council of Provincial Child and Youth Advocates, Save the Children Canada).

The third setting identified by the UN Violence Study as a source of violence against children is the home. The fundamental protective and guiding role of the family is recognized in the Convention on the Rights of the Child.  However, for some children the home is a source of violence in the forms of witnessing spousal or sibling violence, and directly enduring abuse (physical, verbal, sexual and mental) at the hands of parents, siblings, relatives and other adults. Canada has yet to prohibit the use of force against children by way of correction, which discriminates against the full protection of children. 
According to police-reported trend data from 1998 to 2007, the rate of family violence against children increased by 23 per cent in 2007 compared to a decade earlier
. Police-reported violence against children and youth represents only a portion of the violence committed against young people, nevertheless it is telling. In 2007, the rate of police-reported physical and sexual assault against children (under 18s) was higher than the rate for adults. Children were most likely to be physically or sexually assaulted by someone they know - more than 8 in 10 incidents of reported assaults against children were perpetrated by someone other than a stranger. When children were assaulted by a relative, it was usually a parent that was identified as the abuser (57% of incidents). Male family members were identified as the accused in the majority of family-related sexual (96%) and physical assaults (71%) against children. The Canadian Incidence Study of Reported Child Abuse and Neglect (CIS 2003) examined the incidence of reported child maltreatment investigated by Canadian child welfare services. Of an estimated 217,319 child investigations, 47% were substantiated. CIS 2003 concludes that the rate of substantiated maltreatment in Canada has increased 125%, from 9.64 substantiated cases per thousand children in 1998 to 21.71 in 2003. Neglect (30%), exposure to domestic violence (28%) and physical abuse (24%) were the three primary categories of substantiated maltreatment. Emotional maltreatment accounted for another 15% of cases while sexual abuse cases represented 3% of all substantiated investigations. Physical harm was noted in 10% of cases of substantiated maltreatment. In 3% of cases, physical harm was severe enough to require medical intervention. Emotional harm was noted in 20% of substantiated cases. 
Canada’s federal legal protection system relating to child protection in this context is fairly rigorous. Although the Criminal Code does not refer to any specific "family violence offence," a familial abuser can be charged with an applicable offence including sexual offences against children, child pornography, failure to provide necessaries of life and abandoning a child, criminal negligence (including negligence causing bodily harm and death), homicide - murder, attempted murder, infanticide and manslaughter, criminal harassment, uttering threats, assault and sexual assault, kidnapping and forcible confinement, abduction of a young person and intimidation. Provincial and territorial governments make laws in areas of their own jurisdiction, including child welfare and victims' services. Six provinces (Alberta, Manitoba, Nova Scotia, Prince Edward Island, Newfoundland and Labrador and Saskatchewan) and two territories (Northwest Territories and Yukon) have proclaimed specific legislation on family violence, while all provinces have child and youth protection systems. These statutes complement protections in the Criminal Code and offer further protection to victims of family violence. Civil measures include emergency intervention orders, which may restrain the abuser from communicating with or contacting the victim or members of the victim's family, and some statutes that provide for victims' assistance orders.
Despite the monitoring and legislative strengths of Canada’s protective system, the fact remains that family violence is a widespread and escalating issue in Canada and access to protection and services is varied across jurisdictions. Canada’s Family Violence Initiative (FVI), launched in 1988 by the federal government, brings together 15 government departments, agencies and Crown corporations as well as provincial and territorial counterparts, tools for capacity building and improvement of services. However, a more integrated and comprehensive national child protection system that includes legislative, administrative, judicial, policy, research, monitoring, service-delivery, institutional, social and educational measures that emphasize prevention and evaluation as well as legislation and enforcement is required.
Physical discipline in the home

“Many citizens and politicians express deep concern about increasing violence in their societies. The credibility of this concern is questionable as long as they are not willing to seriously and systematically address the use of violence against children. And nobody should suggest that a little bit of violence is acceptable. That applies equally for adults and children.”   

Jaap E. Doek, Chairperson, United Nations Committee on the Rights of the Child, 2001-2007.
Corporal punishment of children is a form of violence that remains legally and socially acceptable in Canada. The World Report on Violence against Children found that more young people are victims of violence than perpetrators of it, but that children are less protected under the law than are adults.

The key messages of the UN Violence Study, which are reflected in the recommendations, are: 

a) No violence against children is justifiable. Children should never receive less protection than adults. 

b) All violence against children is preventable. States must build a protective legislative environment and invest in evidence-based policies and programs to address factors that give rise to violence against children. 

The UN Violence Study identifies corporal punishment as one of the most prevalent forms of violence faced by children in virtually every society ─ affluent and developing. It recognizes that family units are the best providers of physical and emotional care and protection for children, but governments have the responsibility to build a solid protective legal framework that respects the rights of children and to discourage social norms that perpetuate violence against them. Violence thrives in the absence of respect for human rights. Violence against children will persist where laws persist that confer on adults the right to use violence in the treatment of children, and where laws fail to protect all citizens – including the youngest – from all forms of violence. In Canada, the Criminal Code section 43 is such a law. Section 43, the “reasonable chastisement” defence, which allows for the use of force in the correction of children by parents, teachers and persons standing the place of a parent, breaches children’s rights and facilitates one of the most significant sources of violence against children in Canada. After injury, child maltreatment is a significant source of harm and mortality for children, and about 70% of substantiated cases of physical maltreatment stem from physical punishment.

The Convention on the Rights of the Child requires states to protect children from “all forms of physical or mental violence” while in the care of parents or others (Article 19). It requires discipline in schools to “be administered in a manner consistent with the child’s human dignity” (Article 28). Children must never be subjected to “degrading treatment or punishment” (Article 37). The Committee on the Rights of the Child consistently interprets the Convention as requiring prohibition in law of all corporal punishment in the family, schools and day care centres, and all forms of alternative care and juvenile justice settings, together with awareness-raising and public education. The legislative prohibition of corporal punishment is recommended as an educative and deterrent means of reducing violence against children. In June 2006, the Committee adopted General Comment No. 8 on the rights of the child to protection from corporal punishment and other cruel or degrading forms of punishment. In it, the Committee underlines that “eliminating violent and humiliating punishment of children, through law reform and other necessary measures, is an immediate and unqualified obligation of States parties.”

In 1995, following Canada’s first report, the Committee urged the prohibition of physical punishment of children in families and public education on progressive forms of discipline. In 2003, following Canada’s second report, the Committee expressed deep concern that legislation had not been enacted prohibiting all forms of corporal punishment and that s. 43 had not been removed from the Criminal Code. Canada was praised for promoting research and public education on alternatives to physical discipline, supporting studies on the incidence of abuse, promoting healthy parenting and improving understanding about child abuse and its consequences. The Committee recommended that Canada “adopt legislation to remove the existing authorization of the use of “reasonable force” in disciplining children and explicitly prohibit all forms of violence against children, however light, within the family, in schools and in other institutions where children may be placed.”

Despite this, a 2004 decision by the Supreme Court of Canada
 upheld the constitutional validity of s. 43 of Canada’s Criminal Code. The Court found that the Criminal Code provision did not violate the life, liberty and security of the person; nor the equality rights, nor the cruel and unusual punishment rights in the Charter of Rights and Freedoms. The decision only qualified the concept of “reasonable force” under s. 43 as being applicable to children between the ages of 2 and 12 and prohibited the use of instruments and of force on the face or head of the child.  A more restricted interpretation of the defence for teachers was also provided. It is important to note that there was a significant split in this decision, with a very small majority in favour of retaining and amending s. 43.  

The Government of Canada’s assertion in its Third and Fourth Report to the Committee that the Supreme Court of Canada’s decision upholding the constitutionality of s. 43 of the Criminal Code is consistent with Canada’s obligations under the Convention (p. 14) is uniformly challenged by researchers, legal experts and child advocates across the country. Given the split decision, this claim is all the more tenuous. In common law countries such as Canada the courts have a considerable influence on legislation, but this decision illustrates the need for Parliament to actively legislate for the rights of children based on its obligations under international treaties – a role which would be greatly facilitated by enacting enabling legislation for the Convention as a whole.

The Justice Minister, in an appearance before the Standing Senate Committee on Human Rights in 2009, claimed “Section 43 is an important protection for parents from criminal liability and flows from the parental duty to protect and educate their children.  He argued that it is a defence to any non‑consensual application of force to a child as long as it is reasonable, and that, without this section, parents who physically hold on to a struggling child to put on their coat or carry a child to their bedroom for a time‑out could risk being convicted or charged with an assault.  While the government continues to inform parents on effective forms of non‑physical discipline, responsible parents who use reasonable force to correct a child's behaviour should not face the full force of the criminal law….” In a similar vein, the Government of Canada states in its Third and Fourth report that “children’s parents, caregivers and teachers…would otherwise be found guilty of a criminal offence for a minor use of reasonable force in correcting children’s behaviour”, without the defence in s. 43. 

This claim has been refuted by legal experts on the basis of both the de minimus defence available in the Criminal Code and the experience of other countries, which illustrates that prohibiting all violence against children has not resulted in criminalization of large numbers of parents.  It has resulted in a reduction of violence against children and increased use of other methods of discipline. 
Community organizations such as the Canadian Association of Family Resource Programs promote and provide parenting programs that offer alternatives to physical strategies of child discipline.  There is some support for such programs from the Government of Canada through the Family Violence Initiative of the Public Health Agency of Canada, and a number of provinces have parenting education programs that promote alternatives to physical discipline. But the decision to uphold s. 43 of the Criminal Code undermines public education efforts and prohibitions on physical discipline in child protection and education legislation, and has been interpreted by many Canadian parents as sanctioning the use of physical discipline, in contradiction of public education efforts. 

A private member’s bill to repeal s. 43 of the Criminal Code was tabled in the Senate in January 2009. It is the fourth repeal bill sponsored by Senator Céline Hervieux-Payette since 2004. Her first three bills (S-21, S-207, and S-209) were identical at tabling and sought simple repeal of s. 43 with a one-year delay before coming into force to permit public education. Bill S-209 was changed at committee review in 2009 to amend, not repeal, s. 43. The fourth and current bill, “amended” S-209, attempts to define the circumstances in which parents and teachers may use force with a child. Civil society organizations have voiced concerns that neither amended Bill S-209 nor any amendment of s. 43 will provide children with the same protection against assault provided Canadian adults. The first three bills died at various stages of reading in the Senate due to prorogations of Parliament. Amended S-209 is awaiting committee review as of January 2010. It is the 11th private member’s bill to repeal/amend s. 43 since 1994. Six have been tabled in the House of Commons and five in the Senate. The government of the day has opposed every bill.

In 2007, the Senate of Canada adopted a report, Children: The Silenced Citizens: Effective Implementation of Canada’s International Obligations with Respect to the Rights of Children, which recommended “Pursuant to articles 19 and 28 of the Convention on the Rights of the Child, that the federal government take steps toward the elimination of corporal punishment in Canada. Steps should include…Repeal of section 43 of the Criminal Code by April 1009.

The lack of full protection of children as human beings under the law is particularly disappointing considering the large amount of research that Canada continues to produce on the detrimental effects of the use of physical discipline, set against the progress to reform such legislation in other industrialized countries. The Joint Statement on Physical Punishment of Children and Youth is a Canadian body of research contraindicating physical discipline that has wide support. There has been a quarter million downloads of information from the Joint Statement. A number of distinguished Canadians and more than 350 organizations representing most sectors of Canadian society have endorsed the document. Statistics Canada reported that punitive parenting is linked to higher levels of aggression and anxiety, and lower levels of pro-social behavior among children who are parented in this manner (Statistics Canada, 2005).  Toronto Public Health’s research found approximately 70% of physical abuse cases to arise from the use of corporal punishment (Toronto Public Health, 2006). 

The current status of children’s legal protections in Canada is such that children are less protected than adults, and some children are less protected than others depending on their family status. Corporal punishment is prohibited in juvenile detention centers in all 13 provinces and territories, but two provinces have yet to explicitly ban it in schools. While all but one province/territory has prohibited it in childcare settings, eight have not yet prohibited it in foster care (as of January 2009). Such legal inconsistencies indicate that the principle of equal protection is being applied arbitrarily and discriminately, giving children living in different provinces varying levels of protection. For example, a child living in the care of foster parents in British Columbia is protected from physical punishment by her foster parents, childcare providers and teachers. But if she should be moved to New Brunswick, she would no longer be protected in her foster home or childcare centre. These contradictions among jurisdictions and statutes can create situations in which a parent is permitted to physically punish a biological child, but not a foster child—or a foster parent is prohibited from physically punishing a foster child by provincial law, but is protected from criminal charges by the federal law
.

The persisting legality of corporal punishment of children, through s. 43 of the Criminal Code, is inconsistent with the human rights standards Canada has accepted and ratified. It is no more possible to define some level of “reasonable” or “justifiable” violence against children than against adults. By prohibiting corporal punishment, States are prohibiting not just a particular category of violence, but the idea that some arbitrary degree of violence against children should, uniquely, be legal and socially approved. This is fundamental to asserting children’s status as individual people and rights-holders. It is the responsibility of the State to use its legislative powers to protect children from violence.

Recommendations:

· Repeal s. 43 of the Criminal Code and introduce legislation explicitly prohibiting the use of force against children for correction.

· Amend provincial legislation to explicitly prohibit the use of force against children for correction in all settings.

· Invest in greater outreach for parental education on child development, children’s rights and positive and progressive discipline.

4. Violence in the community

The World Report on Violence against Children evidenced that children are far more victims of violence than perpetrators of it. Where peer violence exists, such as bullying, violence in sport, and gang violence, there are gaps in the protective and rights-enabling framework of legislation, policy and programming that facilitate it. Violence against children in the community is perpetuated through a variety of contexts, but this review focuses on key issues related to peer violence and violence in certain community settings including the street, sport and the workplace.  The emerging issues of violence through the use of technology are addressed partially in the preceding discussion of violence in schools, and in the alternative report submitted on Canada’s implementation of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography.

Violence in the workplace

Children disproportionately experience violence in the workplace in Canada. For example, Quebec’s occupational health and safety board, the Commission de la santé et de la sécurité de la travail, estimated that young workers (aged 15-25) are 1.5 times more likely to be injured at work than are older workers
. There is evidence that children are disproportionately subject to all kinds of violence and exploitation in the workplace, given the lack of full legal and workplace protection measures and regulation, children’s lack of awareness of their rights and workplace regulations, and their perceived lack of authority to negotiate safe working conditions. 

Recommendations:

· Estimate the number of children participating in the workforce and to monitor the nature.
· Develop and apply training for employers and children on children’s and employee’s rights and child-focused measures for occupational safety and health, conditions of work, exploitation and a complaints/reporting process.

· Improve monitoring (data collection and reporting) on the incidence and situation of children (under 18) working in Canada, including how many children are working at what occupations and tasks at what ages, and rates of injury and exploitation. Understanding how children are participating in the work force is critical to managing their risk of injury and exploitation in an effective manner and promoting complementary social policy.

· Extend employment standards regulations to children working in school related work experience or work-study. 

Violence in sport

The sport and recreation sector probably touches the second greatest number of children, after education.  In 2005, almost 60% of Canadian children aged 15-18 participated in sport activities (Statistics Canada, 2008).  Considering the proportion of Canadian children engaged in sport and the the exposure of children to violence through sport participation (Covell, 2005), efforts to curb violence in sport should be accelerated through greater industry education and regulation, and recourse to law enforcement for violent acts that are prohibited under the law. 

Much of the violence children are exposed to in sport is normalized and socially accepted in the sport context, while it would be subject to legal penalty in other contexts. Much of this violence occurs directly in the form of physical or verbal violence during game time; some of this is peer on peer violence, but a proportion is inflicted on children by adults, including coaches, parents and spectators.  Peer violence in sport is facilitated by inadequate regulation and enforcement of conduct (such as violent body hits), and incitement to violence by coaches, parents, spectators, and popular sport figures in the media. Sexual abuse and exploitation also occur in the sport context, by adults such as coaches and others who have power or influence on children’s success and access to privileges. Indirectly, child spectators are also exposed to unacceptable verbal and physical violence, and encouragement to engage in it. 

A number of measures to protect children from direct or indirect occurrences of violence in a sport context have been taken in recent years.  These include criminal reference checks for staff and volunteers, and codes of ethics or conduct policies within sports leagues and teams, including conduct commitments solicited from parents and children.  For example, Hockey Laval (in Quebec) developed a stringent code of ethical behavior for the parents of children that participate, players and game officials (Deacon et. al., 2001). The province of Nova Scotia’s approach to reducing violence in sports includes the “Fair Play Program” which includes non-violent spectator conduct as a requisite during game play. The Joint Statement on Physical Discipline of Children and Youth, a Canadian body of research documenting the case for eliminating physical discipline, has been endorsed by two national coaching associations. 

Hockey Canada’s Speak Out! Program has been an important tool in combating harassment, abuse and bullying since 1997.  The initiative has held workshops and orchestrated the distribution of educational materials to coaches, managers, officials, parents, players and administrators concerning the abuse of children in organized hockey across Canada.  The working definition of abuse in the initiative is “any form of physical, emotional and/or sexual mistreatment or lack of care that causes physical injury or emotional damage to a child” (Hockey Canada, 2008).  Most importantly, Hockey Canada has required the completion of the Speak Up! program as a perquisite for official coaches of the sport and is both prescriptive and preventative in nature. However, the reach of the program is inadequate to regulate the appropriate conduct of all individuals in its intended audience. While the high level of physical aggression condoned in hockey at all amateur and professional levels and in some other sports continues, educational efforts will not have their optimal effect and the lives and health of children will continue to be victim to violence. 

The Canadian Centre for Ethics in Sports, a national non-profit organization, was formed to promote ethical standards of behavior in organized sport. Informed from their experiences with sport organizations across the country, the organization has developed a policy framework that proposes a Canadian strategy for ethical conduct in sport, although it is non-binding and lacks the force of legislation. The lack of a nationally mandated strategy to reduce violence in sport through education and enforcement of legal protections in the sport arena is a key area of development that Canada can improve on in future efforts to fulfill the recommendations of the Violence Study and the Convention.   

Recommendations:

· Put in place a nationally mandated strategy to reduce violence in sport through evidence-based education, regulation and consistent enforcement of legal protections in the sport arena, informed by research on the impacts of violence in sport on child survival, health and development.

· Ensure a system of criminal reference checks and their receipt, for staff and volunteers of juvenile sports teams and leagues.

· Establish codes of ethics or conduct policies within sports leagues and teams, including conduct commitments solicited from parents, volunteers, staff and children in all jurisdictions. Measure and monitor the outcomes of such policies for continuous improvement.

· Promote the endorsement of the Joint Statement on Physical Discipline of Children and Youth, a Canadian body of research documenting the case for eliminating physical discipline, by coaching associations. 

· Invest in greater outreach of educational programs for coaches, managers, officials, parents, players and administrators concerning the abuse of children in organized sport.

Violence on the street

In 2003, the Committee noted its concern that children represent a substantial portion of Canada’s homeless population, and that Aboriginal children are highly overrepresented in this group. The Committee recommended that further research be carried out to identify the causes of the spread of homelessness, particularly among children; and that the Government of Canada strengthen the support services it provides to homeless children while taking measures to reduce and prevent the occurrence, and consider establishing a comprehensive strategy with particular attention to the most vulnerable groups.

Yet at this time, there are no child-specific national and few child-specific provincial strategies to reduce the occurrence of and support homeless children, including street-involved children. Estimates of the numbers of street-involved children vary, in part because different estimates include differently aged children
 and partly because children revolve on and off the street. However, a 2006 Public Health Agency of Canada report estimates that 150,000 children and youth between 15-24 years of age are living on the streets in Canada every day
. Research from urban centres indicates that children, sometimes as young as eight years, represent a substantial portion of Canada’s homeless population; that Aboriginal children remain overrepresented in this group; and that the causes of this phenomenon include abusive and neglectful family situations and poverty. High rates of substance abuse, domestic violence and criminality are common among the parents/carers of these children and the majority exhibit developmental, behavioural and psychosocial issues resulting from exposure to their home situation. 

Violence against children in the home is attributed as the main cause of children leaving their homes. According to police-reported trend data from 1998 to 2007, the rate of family violence against children increased by 23 per cent in 2007 compared to a decade earlier
. It may follow that the number of street-involved children has increased correspondingly. 

On the streets, children are further victimized – being particularly vulnerable to physical and sexual assault. Although there is scarce research about sub-groups of street-involved children, it is reasonable to expect that any difference such as minority status, sexual orientation and disability would exacerbate the violence endured by these children. To survive, many street-involved children engage in certain dangerous and illegal activities such as panhandling (begging), drug trafficking, substance abuse, theft, prostitution, and survival sex. For companionship, support and instruction on surviving street life, some join gangs. Self-directed harm is also high among street-involved children
. 

According to the Public Health Agency of Canada (2006) more than one-half of street-involved children reported they had been in jail, a youth detention centre, a prison or a detention facility, overnight or longer. More males (65%) than females (40%) reported that they had been in jail and more than one-half reported having had a probation or parole officer. Rather than accessing protective and developmental services and supports that would enable homeless children to stay off the street, the violence in their lives is amplified by street life and a very high rate of engagement with the justice system. Children living on the street are entitled to services but too few emerge from the street on a positive developmental path. This is due to the patchwork of social services available in the public and private sectors – all stretched thin with neither time nor resources required to deal with the multiple issues faced by street-involved children requiring child-specific, long-term and multi-faceted intervention. 

In certain provinces including Manitoba and Alberta, children who are seriously and persistently abusing drugs can be detained in a treatment facility for between five and 30 days. For example, the Youth Drug Stabilization (Support for Parents) Act in Manitoba and the Protection of Children Abusing Drugs Act in Alberta came into force in November 2006, permitting a parent to apply for a court order to apprehend a child for this purpose. Given the concerns about the violation of children’s rights in the attempt to protect them and promote their survival and health, regular evaluation of the short and long terms impacts on children of such legislation should occur.

In light of the Committee recommendations from 2003, while fragmented research has been carried out to study various aspects of the phenomenon of street-involved children in Canada, there is no comprehensive national research studying its incidence and causal factors nor an evaluation of the availability and effectiveness of intervention programs, with a view to inform policy actions (the Public Health Agency of Canada study noted above recognizes the information gap and states that before any policy measures can be taken, further in-depth research is warranted).  While there are piecemeal services available to street-involved children, there is no integrated and coordinated child protection strategy in place. Furthermore, punitive measures such as the attempts to amend the YCJA would be likely to negatively impact street-involved children more than any other group of children in Canada. 

Recommendations:

· Establish child-specific national and provincial strategies to reduce the occurrence of and support homeless children, including street-involved children, taking into account the views of these children.

· Invest in integrated, child-friendly prevention and support services for at-risk families and children, and for street-involved children, children in care and in the justice systems, based on evaluated outcomes of good practice models.

· Institute a system of regular monitoring of the incidence of street-involved children to better target investments in prevention and support programs.
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