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Rights of Young People in the Criminal Justice System

Canada is taking an approach to young offenders which ignores its commitments under the Convention and the principles outlined in its own legislation, the Youth Criminal Justice Act (YCJA).  The current government’s “get tough on youth crime” platform is based more on politics and ideology rather than the well-developed body of evidence which exists in Canada and internationally.

Prior to the implementation of the YCJA, youth custody rates in Canada were among the highest in the industrialized world. Canada is to be commended on the enactment of the YCJA in 2003 which establishes a set of principles that incorporates the Convention into the Preamble of the YCJA, and focuses on rehabilitation and reintegration.  As stated in paragraph 106 of Canada’s Report, there has been a reduction in the number of criminal incidents leading to youth being charged and a significant decrease in the number of youth sentenced to incarceration. 

The progress made under the YJCA is seriously undermined by recent legislative attempts to “fix” the young offenders system to “get tough on crime”.
  The proposed amendments include: 

· adding deterrence as a sentencing objective despite research indicating that deterrence does not impact criminal behaviour but simply results in harsher sentencing;
 

· making it easier to allow for the publication of a young offenders identity, despite research indicating that the stigma attached to publication causes more harm and is detrimental to rehabilitation;
 and

· requiring police to keep records of pre-charge diversions (extra-judicial measures), without equally requiring guidelines to ensure that a reasonable period of access is in-line with other record access provisions. 

Recommendation 1:  

That legislation, policy and practices with regard to young people in conflict with the law should be developed through an evidence-based decision making approach.  

Recommendation 2:  

That the Federal Government provide the Canadian public with accurate and complete information with regard to statistics on young offenders so that the promotion of a “get tough” agenda can be assessed in light of factual information. 

Different Location, Different Experiences

There are significant discrepancies between the provinces and territories in addressing the service needs of youth in conflict with the law.  Canada’s Report illustrates that there are instances of excellent and innovative programs, consistent with the Convention.  In other jurisdictions, however, very little activity has occurred.  Children in different areas of Canada have very different experiences in the justice system, a situation which is neither fair nor defensible.

However, Paragraph 108 of Canada’s Report speaks to federal funding for drug-related diversion programs.  This positive move is a very small commitment taking into consideration that the Report covers an extended period.

Recommendation 3:  

That a comprehensive plan should be developed by federal/ provincial/territorial governments with specific timeframes and targets to review all existing legislation affecting young offenders to ensure its consistency with the Convention and to make amendments to address inconsistencies.

Recommendation 4: 

That all jurisdictions adopt a two-step process for charging young people (internal charge approval prior to charging) as used in British Columbia, Quebec and New Brunswick.
  
Building Awareness of Convention Rights 

In the U.N. Committee’s Concluding Observations to Canada’s Third Report, the Committee recognized that the implementation of much of the youth justice system fell into the jurisdiction of the provinces and territories but it urged the federal government “ to ensure that the provinces and territories are aware of their obligations under the Convention and that the rights in the Convention have to be implemented within all the provinces and territories through legislation and policy and other appropriate measures”. 
The Report of Canada’s Standing Senate Committee on Human Rights, Children: The Silenced Citizens
 also highlights the failure of Canada to incorporate international treaties into Canadian law.  There is little indication in the current Report to the U.N. Committee that any significant action has been taken or even planned in this area.

The Convention in Articles 12 and 13 assures young people a voice in matters that concern them. Amendments to the YCJA directly affect young people in particular but there has been little attempt to develop structures and provide opportunities for their voices to be heard.

Recommendation 5: 

That the Federal Government undertake to implement the 2003 recommendation of the Committee on the Rights of the Child to ensure that provinces and territories are aware of their obligations under the Convention.

Recommendation 6:  

That a process be implemented to identify publicly the observations and recommendations of the U.N. Committee on the Rights of the Child and to hold governments accountable for their responses. This could be accomplished through the appointment of an Ombudsman for Children at the Federal level. 

Recommendation 7:

An Ombudsman could also create structures to ensure that the voices of young people in the youth justice process are heard, and that young people are consulted in matters that affect them.

Social Policy Determinants Ignored

A review of Canada’s young offender population demonstrates an overrepresentation of children living in poverty and children from minority groups including children from First Nations communities. There have been numerous studies demonstrating the links between social factors such as poverty and youth crime.
  There is also a current complaint before the Canadian Human Rights Tribunal against the Government of Canada alleging that First Nations children receive less child welfare funding than non-aboriginal children. 

In spite of the fact that social policies are closely linked to youth crime, there is little evidence that improvements in social policies are considered in Canada’s “get tough” agenda for youthful offenders.

Recommendation 8:

That the Federal Government shift resources towards the broader range of social policies that have been shown to have a significant impact on levels of youth crime such as poverty, health, education, recreation and culture, and child welfare.
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