                                         “Best Interests of the Child”:  

                     Key to Appropriate Response to Omar Khadr Decision

A small, unnoticed phrase in the Supreme Court judgment in the Omar Khadr case holds the key to an appropriate government response.  It is the court’s reference to protecting the “best interests of the child” as a matter of fundamental justice. 

In its determination that the government violated the principles of fundamental justice, the Supreme Court judgment cites as a reason:  “It was also known that Mr. Khadr was 16 years old at the time and that he had not had access to counsel or to any adult who had his best interests in mind.”   A key component of the declaration that the government violated the Charter rights of Omar Khadr is the fact that Omar Khadr was a child and there was no one acting to protect his best interests. At age 11 Omar Khadr was taken from Canada into a conflict zone in Afghanistan; at age 15 he was captured and subjected to torture in order to extract information from him; and at age 16 he was interrogated by Canadian and US officials after being subjected to sleep deprivation to soften him up, at Guantanamo Bay.  No one would argue that this could be is in the “best interests of the child.” 

Giving priority to the “best interests of the child” is a core principle of the Convention on the Rights of the Child (Convention) and its Optional Protocol on Children in Armed Conflict (OP CAC). The OP CAC outlines specific measures to protect the rights of children involved in armed conflict; these include a focus on rehabilitation and reintegration of adolescents who get caught up in armed conflicts of all kinds.  The “best interests” principle, as articulated in the Convention and interpreted in the OP CAC, must be the foundation for the government’s response to the Supreme Court ruling.

The “best interests of the child” is the central principle in the argument put forward by the Canadian Coalition for the Rights of Children (CCRC) during the Supreme Court hearing on this matter.  The CCRC argued that it must be a primary consideration for any remedy in this case and for all government decisions affecting children, as provided in Article 3 of the Convention.   It is disappointing that the Supreme Court did not clarify in more specific terms how application of Charter rights for children need to be interpreted in light of the Convention on the Rights of the Child.   But the judgment does confirm the principle that having access to someone who is acting in their best interests is a fundamental right for all Canadian children, including Omar Khadr.  The Supreme Court ruling declares that the Government of Canada failed in its duty to protect that right and needs to provide a remedy for that. 

Repatriation alone is not an adequate response to this ruling.   To protect the “best interests of the child,” as the Supreme Court decision requires, the government should consider two steps: 

1. Develop and discuss a plan for the rehabilitation and reintegration of Omar Khadr with lawyers who are mandated to act in his best interests and with the United States government who are also duty-bearers in this case.  Such a plan would include repatriation, but also other measures as provided by guidelines developed to implement the OP CAC.   It helps that the United States also ratified the OP CAC, even though it has not yet ratified the Convention itself.   Both governments should now act in accordance with their obligations under this international law. Canada should take the lead because Omar Khadr was a Canadian child at the time his rights were violated and remains a Canadian citizen. 

As the CCRC stated in its submission, there is a clear body of international law on    protecting the rights of children involved in armed conflict. Canada led in developing this area of law; now it should lead in applying it for a Canadian child who was involved in armed conflict. Quibbling about the definitions of  “child soldier” only diverts attention from the core principle of protecting the best interests of children who get caught up in armed conflicts.   The CCRC maintains that Omar Khadr fits under the provisions of the PC CAC and the Convention, both of which are based on the principle of giving priority to the “best interests of the child.”  That principle is also key to the Supreme Court judgment and an appropriate response by the Government.   

2. The government should introduce new legislation to incorporate the Convention on the Rights of the Child into Canadian law so that this never happens again.  It should be clear in Canadian law that all officials in all departments, including the Department of Foreign Affairs, must consider the “best interests of the child” in making decisions that affect children.  The CCRC proposes that parliament pass such legislation and allow ten years to review and clarify how the Convention should be implemented in specific areas of government policy.   This would also be in line with an earlier Supreme Court judgment (the Baker decision), which ruled that the ‘best interests of the child” must be considered in the application of immigration laws for children. 

There is never an easy solution when the basic elements for healthy child development are ignored, as they were for Omar Khadr.  Public benefit from this case will come through measures that begin to take seriously the rights and best interests of children in Canada and around the world.  

Kathy Vandergrift, Chair

Canadian Coalition for the Rights of Children

